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One of the items that generates the most controversy between Owners, Contractors, and Architect/Engineers during construction projects is change orders that occur. 

It is generally accepted that change orders will occur on almost all construction projects for a variety of reasons. Disputes regarding mark-ups, time extensions, foreman hours, etc…. can strain the trust and respect between the Owner, Contractor, and Design Team.  In an attempt to make the change order process fair and equitable to all involved, this committee has developed a contract clause that attempts to define the requirements related to change order conditions.

This committee has also outlined some additional best practices for the processing of change orders.

contract language

The following contract language has been developed specifically for State of Delaware construction projects, but can easily be used for private, non-public projects with some slight modifications: 

“The additional cost or credit to the Owner resulting from a change in the work shall be by mutual agreement of the Owner, Contractor, and the Architect/Engineer.  In all cases, this cost or credit shall be based on the “DPE” wages required and the “invoice price” of materials and/or equipment necessary.

“DPE” shall be defined to mean “direct personal expense”.  Direct personal expense includes direct salary plus customary employee fringe benefits (Prevailing Wage Rate) plus documented statutory costs such as workman’s compensation insurance, Social Security / Medicare, and unemployment insurance ( a maximum multiplier of 1.35 times Prevailing Wage Rate).

No additional costs shall be allowed for changes related to the Contractor’s onsite superintendent / staff, or project manager, unless the change in work changes the project duration as documented by an accepted  CPM schedule.

“Invoice price” of materials / equipment shall be defined to mean the actual cost of materials and/or equipment that is paid by the Contractor (or subcontractor), to a material distributor, direct factory vender, store, material provider, or equipment leasing entity.  Rates for equipment that is leased and/or owned by the Contractor or subcontractor shall not exceed those listed in the latest version of the “Means Building Construction Cost Data” publication.

In addition to the above, the General Contractor is allowed a fifteen percent (15%) overhead and profit mark-up for additional work performed by the General Contractor’s own forces.  For additional subcontractor work, the subcontractor is allowed a fifteen percent (15%) mark-up for overhead and profit above the direct costs stated above.  The General Contractor shall be allowed a mark-up not exceeding seven-and-one half percent (7.5%) of the subcontractor’s work.  These markups shall include all costs including, but not limited to: overhead, profit, bonds, insurances, etc.  There shall be no other costs associated with the change order.

In order to facilitate checking of quotations for extras or credits, all proposals, except those under $250, shall be accompanied by a complete itemization of costs including labor, materials and equipment, as described above.  This shall include work performed by the Contractor and/or any subcontractor.
change order processing

The use of a change order proposal (COP) or a proposed change order (PCO) as well as various other categorizations, is a method for a General Contractor to submit a change order request for review by the A/E prior to the issuance of a formal change order.   This approach allows the A/E to analyze, in detail, all of the costs related to the changed work. Upon acceptance, the A/E can simply use this document as an attachment to the formal change order.

Many times, multiple change order proposals are “bundled” into a single change order to minimize the number of change orders and therefore reduce paperwork processing.  This approach is endorsed by the committee as long as the timeframe required to “bundle” multiple requests does not delay the processing of the formal change order, and therefore extend the timeframe required for formal approval and then ultimately billing by the Contractor and payment by the Owner.  The committee also felt that it should be standard practice that change order costs related to a single event should be bundled together as a normal practice.
Untimely processing of change orders was one of the issues that the committee felt created resentment among the project team.  The General Contractor must be sure to submit the change order proposal in a timely and complete manner.  Many times change order proposals are rejected by the A/E due to incomplete information that is required to analyze the scope of work and the associated costs.  This adds time to the process.  A/E firms must also realize that timely review of change order proposals is important to the project and especially the contractors that must complete the work.  
Many times, the General Contractor is given verbal authorization to proceed with additional work that will be processed as a change order later.   This is generally done when the work item is on the construction schedule’s critical path.  While this sometimes is necessary, it must be remembered that timely processing of the formal change order (and all of the steps leading up to it) is important.  In this scenario, the General Contractor and/or the subcontractor(s) are performing work and therefore expending costs.  In order for the subcontractor(s) and ultimately the General Contractor to request payment for this work, a formal change order must be formally executed.  If it takes two or three or more months to finalize the change order, and then a couple of months to process the payment, then the General Contractor and/or the subcontractor(s) have unpaid expenses that they must carry for an unreasonable period of time.  Again, timely submission, review, and approval of the change order are the only ways to minimize this exposure.
The use of logs to document the status of change order proposals and formal change orders is a good way for all of the members of the project team to monitor the process.  It is also a good way to identify where the bottleneck may be occurring so that corrective action can be taken to improve the process.

The committee suggested that a reasonable timeframe (30 days) be allowed for the review/processing of change orders once the change order proposal is submitted by the General Contractor or Construction Manager.  It was generally agreed that an interest penalty is appropriate for change orders that are delayed in processing (by no fault of the CG or CM) more than thirty days.  It was also noted that due to volatile material costs, the GC or CM should be able to request a modification to a change order proposal if it is delayed in processing (by no fault of their own) for more than 30 days.
Summary
It is the committee’s hope that this approach to change orders would become a universal one that would add value to all types of projects.  It is understood that each project has its own set of unique issues and requirements.  However, the standardization of the change order process is a good way to establish an equitable baseline that all parties of the project team can be familiar with, therefore eliminating ambiguity. 
As discussed above, most of the tensions that occur between the project team members related to change orders can be minimized if there is a spirit of cooperation by all of the entities involved.
This Best Practice Recommendation is a product of discussions of the ABC Partnering Committee, a joint gathering of facility Owners, Contractors, and Architects/Engineers.
